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HON'BLE MR. JUSTICE PANKAJ BHANDARI 

 HON'BLE MRS. JUSTICE SHUBHA MEHTA

Order

07/11/2024

PER HON'BLE MEHTA, J.

;g fjV ;kfpdk ;kph fnfXot; flag jktkor }kjk jktLFkku yksd lsok

vk;ksx  }kjk  *fof/k  jpukdkj*  ds  in gsrq  tkjh  foKfIr fnukafdr 13-01-2021 esa

mfYyf[kr vgZrk laca/kh 'krZ ,oa fof/k jpuk lsok fu;e 1981 ds fu;e 12 lifBr

vuqlwph&1 dkWye&4 ds dze&4 ij mfYyf[kr vgZrk laca/kh 'krZ fd **vH;FkhZ ds ikl

ch-,- ikB~;dze esa fgUnh o vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa de ls de ,d

fo"k; oSdfYid gks½  {Candidate must have had English and Hindi as the

Subjects (at least one of them being optional) in B.A. examination.}**
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dks mDr lhek rd vlaoS/kkfud vkSj vf/kdkjkrhr ¼unconstitutional and ultra-

vires½ ?kksf"kr djus gsrq izLrqr dh xbZ gSA 

;kfpdk esa ;kph dk vfHkdFku gS fd jktLFkku yksd lsok vk;ksx us

*fof/k jpukdkj* ds in gsrq fnukad 13-01-2021 dks ,d foLr`r foKkiu tkjh fd;k]

ftlesa vfuok;Z 'kS{kf.kd ;ksX;rk ds in la[;k 1¼ch½ esa ;g vafdr fd;k x;k fd

**vH;FkhZ ds ikl ch-,- ikB~;dze esa fgUnh o vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa

de ls de ,d fo"k; oSdfYid gks½ {Candidate must have had English and

Hindi  as  the  Subjects  (at  least  one of  them being  optional)  in  B.A.

examination.}** ;kph }kjk mDr HkrhZ ijh{kk gsrq vkosnu fd;k x;k] ftlesa vk;ksx

}kjk ;kph dks  jksy uacj 101107 vkoafVr djrs gq, izos'k i= tkjh fd;k x;kA

ftldh  fyf[kr  ijh{kk  fnukad  26-07-2021  dks  vk;ksftr  dh  xbZ]  ftlesa  izkFkhZ

mifLFkr gqvkA mDr ijh{kk dk ifj.kke fnukad 29-10-2021 dks vk;ksx }kjk tkjh

fd;k x;k] ftlesa vk;ksx }kjk ;kph dks mRrh.kZ djrs gq, lk{kkRdkj gsrq vLFkkbZ :i

¼provisional½  ls  lQy ?kksf"kr  fd;k x;k  rFkk  fnukad  09-11-2021 rd lQy

vH;fFkZ;ksa  ds leLr vko';d nLrkost ik=rk tkap gsrq pkgs x;s] ftldh ikyuk

esa ;kph }kjk vius nLrkost vk;ksx esa lR;kiu gsrq tek djk;s x;sA ik=rk tkap ds

i'pkr~ vk;ksx us ;kph dks ,d i= dzekad 767 fnukad 16-12-2021 izsf"kr djrs gq,

HkrhZ  foKfIr esa  mfYyf[kr fLFkfruqlkj **vH;FkhZ  ds ikl ch-,- ijh{kk esa  fgUnh o

vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa ls de ls de ,d fo"k; oSdfYid gks½

{Candidate must have had English and Hindi as the Subjects (at least

one of them being optional) in B.A. examination.}** ;ksX;rk ugha j[kus dk

dkj.k nf'kZr djrs gq, vik= ?kksf"kr dj fn;kA 

;kph ds vuqlkj mlus  B.A. L.L.B.(Hons.) dk ikap o"khZ; ,dhd`r

ikB~;dze ¼course½ fd;k gqvk gS] ftlesa 10 Semester gksrs gSa rFkk izFke o f}rh;

Semester  esa  lkekU;  vaxzsth  o  laokn'khy  vxzsth  ¼General  English  and

Communicative  English½  fo"k;  dk v/;;u ;kph  }kjk  fd;k  x;k  gS]  blds

vykok mlus 2008 esa ek/;fed ijh{kk esa 100 uacj esa ls vaxzsth esa 73 o fgUnh esa 79

uacj izkIr fd;s rFkk mPp ek/;fed ijh{kk esa 100 uacj esa ls vaxzsth esa 65 uacj izkIr
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fd;s gSaA ;kph vaxzsth o fgUnh nksuksa Hkk"kkvksa dk vPNk Kku j[krk gS rFkk mlds }kjk

t;iqj us'kuy ;wfuoflZVh ls ikap o"kZ dk ,dhd`r ikB~;dze  B.A. L.L.B.(Hons.)

dk v/;;u fd;k x;k gS] tks ckj dkWafly vkWQ bf.M;k }kjk fof/kor vuqeksfnr rFkk

;w-th-lh- }kjk ekU;rk izkIr Lukrd dk ikB~;dze gSA fof/k Lukrd ds mDr ikB~;dze

esa fgUnh fo"k; ugha gksrk gSA vk;ksx }kjk fgUnh ;k vaxzsth oSdfYid fo"k; ¼optional

subject½ ds :i esa ugha gksus ds dkj.k fof/k jpuk lsok fu;e 1981 ds vkykSP;

fu;e 12 lifBr vuqlwph&1 dkWye&4 ds dze&4 ds vuqlkj ;kph dks vik= ?kksf"kr

dj fn;k x;kA 

;kfpdkdkj dk vfHkdFku gS fd Lukrd ikB~;dze esa le;&le; ij

fofHkUu fo"k;ksa esa ifjorZu gksrk jgrk gS rFkk vkykSP; fu;e yxHkx pkj n'kd iwoZ

cuk;s x;s] ijUrq pkj n'kd i'pkr~ Hkh bl laca/k esa dksbZ la'kks/ku mlesa ugha fd;s

x;sA bl izdkj dh vfuok;Z  ;ksX;rk euekuh]  rdZghu gS  vkSj mPp ;ksX;rk dh

vuns[kh djrh gS rFkk HkrhZ dh izfrLi/kkZ o xq.koRrk dks de djrh gSA bl izdkj

ch-,- ijh{kk esa vaxzsth ;k fgUnh dk oSdfYid fo"k; ¼optional subject½ ds :i esa u

gksus ds vk/kkj ij ;kph dks v;ksX; ?kksf"kr fd;k tkuk HksnHkkoiw.kZ  ,oa vU;k;iw.kZ

gksdj lafo/kku  ds  vuqPNsn 14 dk mYya?ku gSA  blls  B.A.  L.L.B. ikap o"khZ;

ikB~;dze dk v/;;u djus okyk iwjk oxZ bl HkrhZ ijh{kk ls oafpr gksxk] tks fd

HkrhZ ijh{kk esa izfrLi/kkZ o xq.koRRkk ds Lrj dks de djrk gSA HkrhZ fu;eksa dks izR;sd

nl o"kZ esa ifjfLFkfr;ksa rFkk Lukrd dkslZ esa ifjofrZr fo"k;ksa dks /;ku esa j[krs gq,

la'kksf/kr fd;k tkuk pkfg,] tks fd ugha fd;k x;k] ftlls foKfIr esa vafdr dh xbZ

'kS{kf.kd ;ksX;rk fujFkZd gks xbZA 

;kfpdkdkj dk ;g Hkh vfHkdFku gS fd mlds ikl ek/;fed d{kk esa

vfuok;Z fgUnh o vfuok;Z vaxzsth fo"k; Fkk rFkk mPp ek/;fed ijh{kk esa  vaxzsth

fo"k; Fkk] ftldh mlus i<+kbZ dh gS rFkk nksuksa fo"k;ksa esa izFke Js.kh ds vad izkIr

fd;s gSa  vkSj Lukrd ikB~;dze esa  lkekU; vaxzsth o laokn'khy vaxzsth ¼General

English and Communicative English½ fo"k; dk v/;;u fd;k gSA lkFk gh

vk;ksx }kjk fof/k jpukdkj ds in gsrq vk;ksftr fyf[kr ijh{kk ¼ftlesa fgUnh ls

vaxzsth o vaxzsth ls fgUnh esa vuqokn fd;k x;k gS½ ;kph us mRrh.kZ dh gSA ,slh
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fLFkfr esa  ek= Lukrd esa  fgUnh ;k vaxzsth fo"k; dk oSdfYid fo"k; ¼optional

subject½ ds :i esa ugha gksus ds vk/kkj ij ;kph dks v;ksX; ?kksf"kr fd;s tkus laca/kh

fu;e vlaoS/kkfud vkSj vf/kdkjkrhr ¼unconstitutional and ultra-vires½ gS] ftls

U;k;fgr esa gVk;k tkos rFkk izkFkhZ dh fjV ;kfpdk dks Lohdkj dj fof/k jpuk lsok

fu;e 1981 ds fu;e 12 lifBr vuqlwph&1 dkWye&4 ds dze&4 ij mfYyf[kr

fu;e **vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh o vaxzsth fo"k; vko';d :i ls gksa

¼ftuesa  ls de ls de ,d fo"k; oSdfYid gks½  {Candidate must have had

English and Hindi as the Subjects (at least one of them being optional)

in B.A. examination.}** dks vlaoS/kkfud vkSj vf/kdkjkrhr ¼unconstitutional

and ultra-vires½ ?kksf"kr fd;k tkos rFkk ;kph dks lk{kkRdkj gsrq cqyk;k tkdj

ifj.kke ds vk/kkj ij fu;qfDr fn;s tkus ds vkns'k fn;s tkosA 

v;kphx.k dh vksj ls ;kfpdk dk tokc izLrqr djrs gq, vfHkdFku

fd;k x;k fd ;kph *fof/k jpukdkj* ds in gsrq tkjh HkrhZ ijh{kk ds fu;eksa esa fofgr

vfuok;Z ;ksX;rk **vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh o vaxzsth fo"k; vko';d :i

ls gksa ¼ftuesa ls de ls de ,d fo"k; oSdfYid gks½ {Candidate must have had

English and Hindi as the Subjects (at least one of them being optional)

in B.A. examination.}** ugha j[krk Fkk rFkk Lukrd esa ;kph }kjk fgUnh fo"k; dk

u rks  oSdfYid ¼optional½ vkSj u gh vfuok;Z ¼compulsory½ fo"k; ds :i esa

v/;;u gh fd;k x;k gSA *fof/k jpukdkj* ,d f}Hkk"kh MªkQ~VeSu gksrk gS] ftls fgUnh

rFkk vaxzsth Hkk"kk@fo"k; dk fo'ks"k Kku gksuk vko';d gSA vk;ksx }kjk tkjh foKfIr

esa tks 'kS{kf.kd vgZrk,a j[kh xbZ Fkh] mUgsa i<+&le>dj gh vko';d 'kS{kf.kd ;ksX;rk

ugha gksus ds ckotwn ;kph }kjk HkrhZ ijh{kk gsrq vkosnu fd;k x;k gS rFkk fyf[kr

ijh{kk esa lfEefyr gqvk gSA ,slh fLFkfr esa fyf[kr ijh{kk esa lfEefyr gksus ds ckn

i'pkr~orhZ izde ij og bls pqukSrh ugha ns ldrk gSA ;kph LoPN gkFkksa ls U;k;ky;

ds le{k ugha vk;k gSA vr% ;kph dh vksj ls izLrqr fjV ;kfpdk fujLr dh tkosA

cgl lquh xbZA 

;kph ds fo}ku vf/koDrk dk rdZ gS fd *fof/k jpukdkj* ds in ij

HkrhZ ds laca/k esa fof/k jpuk lsok fu;e 1981 izHkkoh gSa rFkk mDr lsok fu;e ds
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fu;e 12 lifBr vuqlwph&1 dkWye&4 ds dze&4 esa  fof/k jpukdkj ds in gsrq

'kS{kf.kd vgZrkvksa dk mYys[k gSA mDr fu;eksa ds vuqlkj gh vgZrkvkas dk mYys[k

fof/k jpukdkj ds in gsrq tkjh foKfIr esa Hkh fd;k x;k gSA mudk rdZ gS fd mDr

vfuok;Z vgZrk dk ;g Hkkx fd **vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh o vaxzsth

fo"k;  vko';d  :i  ls  gksa  ¼ftuesa  ls  de  ls  de  ,d  fo"k;  oSdfYid  gks½

{Candidate must have had English and Hindi as the Subjects (at least

one  of  them being  optional)  in  B.A.  examination.}**  foHksndkjh  gS  vkSj

vlaoS/kkfud vkSj vf/kdkjkrhr ¼unconstitutional  and ultra-vires½ ?kksf"kr fd;s

tkus ;ksX; gSA mudk rdZ gS fd mDr fofgr vgZrk ds dkj.k ikap o"khZ;  B.A.

L.L.B. ikB~;dze mRrh.kZ  djus okys fo|kfFkZ;ksa  dk lEiw.kZ  oxZ gh mDr izfr;ksxh

ijh{kk ls ckgj gks tkrk gS] D;ksafd mDr fo"k; muds ikB~;dze esa gS gh ugha vkSj bl

izdkj ls ;g fu;e foHksndkjh gksdj lafo/kku ds vuqPNsn 14 ds izko/kkuksa ds mYya?ku

¼violation½ esa gSA 

mudk ;g Hkh rdZ gS fd ;kph }kjk nloha d{kk rd fgUnh o vaxzsth

fo"k; i<+s x;s FksA mudk rdZ gS fd ;kph }kjk ckj dkWafly vkWQ bf.M;k ls fof/kor

vuqeksfnr rFkk ;w-th-lh- }kjk ekU;rk izkIr t;iqj us'kuy ;wfuoflZVh ls ikap o"kZ

ds ,dhd`r  B.A. L.L.B.(Hons.) ikB~;dze dk v/;;u fd;k gqvk gS rFkk mDr

ikB~;dze esa fgUnh ;k vxzsth Hkk"kk oSdfYid fo"k; ¼optional subject½ ds :Ik esa gS

gh  ughaA  mDr ikap  o"khZ;  ikB~;dze  1988  ls  'kq:  fd;k  x;k  gS]  tcfd fof/k

jpukdkj gsrq mDr fu;e blls iwoZ o"kZ 1981 ds cus gq, gSa vkSj bl dkj.k ls mDr

fu;e vuko';d ¼redundant½ gSaaA

mudk ;g Hkh rdZ gS fd mDr in ds fy, vgZrk] tks fofgr dh xbZ

gS]  og okLrfodrk esa  ;qfDr;qDr oxhZdj.k dh Js.kh esa  ugha  vkrh gSA ;qfDr;qDr

oxhZdj.k dh nks 'krsZa gSaA ,d rks ;g fd oxhZdj.k dk dksbZ Li"V rkfdZd vk/kkj gks

vkSj  nwljk ;g fd mDr oxhZdj.k ds vk/kkj dk mDr fu;eksa ds m)s'; ds lkFk

;qfDr;qDr laca/k ¼nexus½ gksA orZeku~ ekeys esa fof/k jpukdkj ds in ij p;u gsrq

HkrhZ dh tkuh gS vkSj vH;FkhZ }kjk ch-,- esa fgUnh ;k vaxzsth fo"k; dks oSdfYIkd fo"k;

¼optional subject½ ds :i esa i<+uk vko';d gksus dh 'krZ o mDr vgZrk ds vk/kkj
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ij tks oxhZdj.k ;ksX; o v;ksX; vH;fFkZ;ksa dk fd;k x;k gS] mldk dksbZ rkfdZd

laca/k mDr in ds dk;Z gsrq okafNr ;ksX;rk ls ugha gSA mudk rdZ gS fd ;kph us

ek/;fed o mPp ek/;fed d{kk esa  vfuok;Z fgUnh o vfuok;Z vaxzsth fo"k; vkSj

Lukrd ikB~;dze esa lkekU; vaxzsth o laokn'khy vaxzsth ¼General English and

Communicative English½ fo"k; dh i<+kbZ dh gSA lkFk gh ;kph mDRk HkrhZ ijh{kk

esa  fgUnh ls vaxzzsth vkSj vaxzsth ls fgUnh esa  vuqokn laca/kh iz'ui= esa  vPNs vad

ykdj mRrh.kZ Hkh gqvk gSA blls Hkh ;g Li"V gS fd ;kph *fof/k jpukdkj* ds dk;Z

gsrq vko';d ;ksX;rk ¼ability½ j[krk gSA 

mudk ;g Hkh rdZ gS fd dsoy ijh{kk esa Hkkx ysus ek= ls ;g ugha

dgk tk ldrk fd og lacaf/kr fu;eksa dks vkSj foKkiu dh 'krZ dks pqukSrh ugha ns

ldrk gS] D;ksafd ijh{kk esa Hkkx ysus dk vk'k; ek= ;g gS fd mlus dsoy fu/kkZfjr

izfd;k ¼prescribed procedure½ dks Lohdkj fd;k gS] u fd mlesa of.kZr voS/krk

dksA mudk rdZ gS fd tgka lkafof/kd fu;eksa ¼statutory rules½ ds xyr fuoZpu

¼mis-construction½ ds foHksndkjh ifj.kke gks] ogka mDr fu;eksa dks HkrhZ izfdz;k esa

Hkkx ysus ds mijkUr Hkh pqukSrh nh tk ldrh gSA vius bl rdZ ds leFkZu esa fuEu

U;kf;d fofu'p; izLrqr fd;k x;k&

1. Dr. (Major) Meeta Sahai vs. State of Bihar and others

(2019) 20 Supreme Court Cases 17

mudk  ;g  Hkh  rdZ  gS  fd  ftl vH;FkhZ  ds  ikl  mPprj  ;ksX;rk

¼higher qualification½ gks] mlds laca/k esa ;g ekuk tkosxk fd mlds ikl in ds

fy, fofgr ;ksX;rk gSA vius bl rdZ ds leFkZu esa fuEu U;kf;d fofu'p; izLrqr

fd;k&

1. Komal Purohit vs. State of Rajasthan & Ors.

2019(1) RLW 862 (Raj.)

mDr rdZ izLrqr djrs gq, ;kph us ;g izkFkZuk dh fd oSdfYid fo"k;

ls lacaf/kr fof/k jpuk lsok fu;e 1981 ds fu;e 12 lifBr vuqlwph&1 dkWye&4 ds

dze&4 ij mfYyf[kr fu;e **vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh o vaxzsth fo"k;

vko';d :i ls gksa ¼ftuesa ls de ls de ,d fo"k; oSdfYid gks½  {Candidate
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must have had English and Hindi as the Subjects (at least one of them

being  optional)  in  B.A.  examination.}**  dks  vlaoS/kkfud vkSj  vf/kdkjkrhr

¼unconstitutional and ultra-vires½ ?kksf"kr fd;k tkos rFkk ;kph dks mDr in ds

fy, ;ksX; ekurs gq, vkxs dh HkrhZ izfdz;k esa lfEefyr fd;k tkosA

blds foijhr v;kphx.k ds fo}ku vf/koDrk dk rdZ gS fd vk;ksx

ds }kjk fof/k jpukdkj ds in gsrq tkjh foKfIr fnukad 13-01-2021 ds vfuok;Z

'kS{kf.kd ;ksX;rk ds in la[;k 1¼ch½ esa vafdr **vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh

o vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa ls de ls de ,d fo"k; oSdfYid gks½

{Candidate must have had English and Hindi as the Subjects (at least

one of them being optional) in B.A. examination.}** okafNr vgZrk dks ;kph

iw.kZ ugha djrk FkkA mDr okafNr vgZrk fof/k jpuk lsok fu;e 1981 ds fu;e 12

lifBr vuqlwph&1 dkWye&4 ds dze&4 ds vuq:i gS] tks ;kph }kjk iw.kZ ugha fd;s

tkus ds dkj.k mls v;ksX; ?kksf"kr fd;k x;k gSA mudk rdZ gS fd ;kph us mDr

;ksX;rk ugha jgus ds mijkUr Hkh ijh{kk esa Hkkx fy;k gS rFkk ijh{kk esa Hkkx ysus ek=

ls mlds i{k esa fdlh izdkj ds dksbZ vf/kdkj lf̀tr ugha gks tkrs gSaA 

mudk ;g Hkh rdZ gS fd ,d ckj tc ;kph us mDr mfYyf[kr fu;eksa

dks Lohdkj djrs gq, ijh{kk esa Hkkx ys fy;k gS] rks og bUk fu;eksa dks pqukSrh ugha ns

ldrk gSA mudk ;g Hkh rdZ gS fd ;g fu;kstd ds :i esa jkT; dk fo'ks"kkf/kdkj gS

fd og fdlh in ij HkrhZ ds fy, ik=rk@;ksX;rk fu/kkZfjr djsa rFkk ;g U;k;ky;

ds {ks=kf/kdkj esa ugha gS fd fu;kstd jkT; ljdkj }kjk fu/kkZfjr lkafof/kd ;ksX;rk

¼statutory qualification½ dks foLr`r dj nsa vFkok ,slh vgZrk fu/kkZfjr dj nsa] tks

lkafof/kd :i ls fu/kkZfjr@fofgr ;ksX;rk ls fHkUu gksA mudk rdZ gS fd fdlh in

ds fy, ;ksX;rk fofgr djuk HkrhZ uhfr ¼recruitment policy½ dk fo"k; gS rFkk

jkT; ,d fu;kstd dh fLFkfr esa vgZrk ds :Ik esa dksbZ Hkh ;ksX;rk ¼qualification½

fu/kkZfjr dj ldrk gS] ijUrq mldk U;kf;d iqufoZyksdu ¼review½ djds bl fofgr

;ksX;rk dks foLr̀r ugha fd;k tk ldrk gS vkSj u gh ;ksX;rk ¼qualification½ dk

lekud ¼equivalence½ gh fu/kkZfjr fd;k tk ldrk gSA 
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mudk ;g Hkh rdZ gS fd dsoy HkrhZ ijh{kk esa 'kkfey gksdj mRrh.kZ

gksus ek= ls ;g ugha dgk tk ldrk gS fd tks vgZrk,a HkrhZ fu;eksa esa fofgr dh xbZ

gSa] mUgas ;kph iw.kZ djrk gksA mudk rdZ gS fd ch-,- rhu o"khZ; ikB~;dze gSA rhu

o"kZ  rd fgUnh vFkok vaxzsth dks oSdfYid fo"k; ¼optional subject½ ds :i esa

i<+uk vkSj dsoy ijh{kk esa fgUnh&vaxzsth vuqokn ds laca/k esa fn;s x;s iz'ui= esa

mRrh.kZ  gksus  dks  ,d leku ugha  ekuk tk ldrk gSA mudk ;g Hkh rdZ gS  fd

;kph }kjk fof/k jpukdkj ds in gsrq tkjh foKkiu dh leLr 'krksZa o fu;eksa dks

i<+dj Hkh ijh{kk esa xyr Hkkx fy;k x;k gS] blfy, og vc bUgsa pqukSrh ugha ns

ldrk gSA vius mDr rdksZa ds leFkZu esa fuEu U;kf;d fofu'p; izLrqr fd;s x;s&

1. Marripati Nagaraja & Ors. vs. The Government of Andhra Pradesh

Appeal (Civil) 4868 of 2007 Dated 12.10.2007 Supreme Court

2. Dr. Shilpa Sharma vs. State of Rajasthan & Ors.

D.B. Special Appeal Writ No. 1149/2019 Dated 27.08.2021 

Rajasthan High Court

3. Zahoor Ahmad Rather & Ors. vs. Sheikh Imtiyaz Ahmad & Ors.

(2019) 2 SCC 404

4. J. Ranga Swamy vs. Government of Andhra Pradesh & Ors.

1989(2) SCALE 1405

5. Devender Bhaskar & Ors. vs. State of Haryana & Ors. 

Civil Appeal No. 7031 of 2021 Dated 24.11.2021 Supreme Court

geus mHk; i{kksa ds rdksZa ij euu fd;kA i=koyh o izLrqr U;kf;d

fofu'p;ksa dk /;kuiwoZd v/;;u fd;k x;kA 

orZeku~ ekeys esa ;g rF; Lohd`r gS fd jktLFkku yksd lsok vk;ksx]

vtesj }kjk *fof/k  jpukdkj*  ds  in gsrq  tkjh foKkiu fnukafdr 13-01-2021 esa

vfuok;Z  'kS{kf.kd ;ksX;rk  ds  in la[;k  1¼ch½  esa  ;g vafdr fd;k x;k  gS  fd

**vH;FkhZ ds ikl ch-,- ijh{kk esa fgUnh o vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa ls

de ls de ,d fo"k; oSdfYid gks½ {Candidate must have had English and

Hindi  as  the  Subjects  (at  least  one of  them being  optional)  in  B.A.
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examination.}**  rFkk  ;gh ;ksX;rk fof/k  jpuk lsok  fu;e 1981 ds  fu;e 12

lifBr vuqlwph&1 dkWye&4 ds dze&4 esa Hkh mfYyf[kr dh xbZ gSA izdj.k esa ;g

Hkh Lohd`r fLFkfr gS fd ;kph us B.A. L.L.B.(Hons.) dh i<+kbZ dh gS] ftlesa mlus

fgUnh fo"k; dk fdlh Hkh :i esa v/;;u ugha fd;k gS rFkk u gh vaxzsth vFkok

fgUnh dk oSdfYid fo"k; ds :i esa v/;;u fd;k gSA 

orZeku~ ;kfpdk ds }kjk ;kph us mDr fofgr vgZrk laca/kh fu;e dks

foHksndkjh o vrkfdZd crkrs gq, vlaoS/kkfud vkSj vf/kdkjkrhr ¼unconstitutional

and  ultra-vires½  ?kksf"kr djus  dh izkFkZuk  dh gS  vkSj  lkFk  gh  Lo;a  dks  *fof/k

jpukdkj* ds in gsrq okafNr ;ksX;rk /kkjd gksuk crkrs gq, mDr HkrhZ ijh{kk esa vkxs

lfEefyr fd;s tkus izkFkZuk dh gSA bl laca/k esa mYys[kuh; gS fd jktLFkku jkT; esa

*fof/k jpukdkj* ds in ij HkrhZ gsrq fu;eksa esa fgUnh Hkk"kk laca/kh mDr vgZrk j[kh xbZ

gSA fof/k dk ;g lqLFkkfir fl)kUr gS fd jkT; dks fu;kstd ds :i esa fdlh Hkh in

ds  fy,  vgZrk  fu/kkZfjr@fofgr  djus  dk  vf/kdkj  izkIr  gS  vkSj  ;g  U;kf;d

iqufoZyksdu  ¼review½  ds  v/khu  ugha  gS  vkSj  u  gh  U;k;ky;  }kjk  ;ksX;rk

¼qualification½ dk lekud ¼equivalence½ gh fu/kkZfjr fd;k tk ldrk gS] tSlk

fd ekuuh; mPpre U;k;ky; us vius U;kf;d fofu'p; Zahoor Ahmad Rather

& Ors. vs. Sheikh Imtiyaz Ahmad & Ors. (2019) 2 SCC 404 ds iSjk la[;k

26 o 27 esa fuEu izdkj ls fu.khZr fd;k gS&

"26. The  prescription  of  qualifications  for  a  post  is  a  matter  of

recruitment policy. the state as the employer is entitled to prescribe the

qualifications as a condition of eligibility.  It  is  no part of the role of

function of judicial review to expand upon the ambit of the prescribed

qualifications. Similarly, equivalence of a qualification is not a matter

which can be determined in exercise of the power of judicial review.

Whether a particular qualification should or should not be regarded as

equivalent  is  a  matter  for  the  state,  as  the  recruiting  authority,  to

determine. 
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27. While  prescribing  the  qualifications  for  a  post,  the  State,  as

employer, may legitimately bear in mind several features including the

nature of the job, the aptitudes requisite for the efficient discharge of

duties, the functionality of a qualification and the content of the course

of studies which leads up to the acquisition of a qualification. ........."

bl U;k;ky; dh led{k  [k.MihB us  Hkh  blh izdkj  dk fl)kUr

izfrikfnr  djrs  gq,  U;kf;d  fofu'p;  Dr.  Shilpa  Sharma  vs.  State  of

Rajasthan  &  Ors.  D.B.  Special  Appeal  Writ  No.  1149/2019  Dated

27.08.2021 esa fuEu izdkj fu.khZr fd;k gS&

"In view of the law laid down by the Hon'ble Supreme Court in Zahoor

Ahmad  (Supra),  it  can  be  safely  concluded  that  a  candidate  for

recruitment  to  any  post  must  possess  the  requisite  qualification

statutorily  prescribed  and  the  Court  exercising  the  power  of  judicial

review can not expand upon the ambit of prescribed qualification. The

equivalence  of  qualification  is  in  exclusive  domain  of  the  recuiting

authority."

,slh fLFkfr esa  mi;qZDr U;kf;d fofu'p;ksa  esa  izfrikfnr fl)kUrksa  ds

izdk'k esa ;g ugha dgk tk ldrk gS fd orZeku~ izdj.k esa fof/k jpukdkj ds in gsrq

tks vgZrk,a mDr fu;eksa }kjk fofgr dh xbZ gS] os jkT; ds vf/kdkj {ks= ls ckgj gksaA

tgka  rd mDr fu;e ds foHksndkjh]  vrkfdZd vkSj vuqPNsn 14 ds

izko/kkuksa ds mYya?ku esa gksus laca/kh rdZ dk iz'u gS] rks ;kph dk mDr rdZ Lohdkj

fd;s tkus ;ksX; ugha gS] D;ksafd *fof/k jpukdkj* ds in ij dk;Z djus ds fy, tks

vgZrk fu/kkZfjr dh xbZ gS]  og ch-,- esa  fgUnh vFkok vaxzsth fo"k; dk oSdfYIkd

¼aoptional½ :i ls v/;;u djus lca/kh gSA jktLFkku jkT; esa fof/k jpukdkj ds

inh; dRrZO; dk leqfpr :i ls fuoZgu@fu"iknu djus ds fy, fgUnh o vaxzsth

Hkk"kk dk fo'ks"k Kku gksuk vko';d gSA ,slh fLFkfr esa fof/k jpukdkj ds in ds fy,

fofgr dh xbZ mDr vgZrkvksa  vkSj fof/k jpukdkj ds dRrZO;ksa  dh izdf̀r ds e/;

,d ;qfDr;qDr laca/k ¼reasonable nexus½ gksuk Li"Vr% nf'kZr gSA ;kph }kjk dsoy
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vuqokn laca/kh iz'ui= esa mRrh.kZ gksus ek= ls ;g ugha ekuk tk ldrk gS fd ch-,- esa

fgUnh vFkok vaxzsth fo"k; dk oSdfYIkd ¼aoptional½ :i ls v/;;u djus okys vU;

vH;FkhZ ds leku gh ;kph dks Kku vkSj ;ksX;rk izkIr gksA ,slh fLFkfr esa ;kph dh

vksj ls izLrqr mDr rdZ Lohdkj ugha fd;k tk ldrk gSA 

tgka rd ;kph }kjk izLrqr U;kf;d fofu'p;ksa dk iz'u gS] rks U;kf;d

fofu'p; Komal Purohit vs. State of Rajasthan & Ors. 2019(1) RLW 862

(Raj.) ds izdj.k esa ;kfpdkdrkZ ds ikl lacaf/kr in ds fy, fofgr ;ksX;rk ls

mPprj ;ksX;rk ¼higher qualification½ Fkh vkSj mPprj ;ksX;rk j[kus dh fLFkfr esa

U;k;ky; us ml in gsrq ;kph dks v;ksX; ugha ekuk] tcfd orZeku ekeys esa ,slk

dksbZ  rF;  ugha  gS  fd  ;kph  *fof/k  jpukdkj*  ds  in  gsrq  fu/kkZfjr  ;ksX;rk

¼prescribed qualification½ ls mPprj ;ksX;rk ¼higher qualification½ j[krk gksA

,slh fLFkfr esa mDr U;kf;d fofu'p; ds rF; orZeku~ izdj.k ls fHkUu gksus ds dkj.k

blls ;kph dks dkbZ ykHk izkIr ugha gksrk gSA

blh  izdkj  ;kph  dh  vksj  ls  izLrqr  vU;  U;kf;d  fofu'p;  Dr.

(Major) Meeta Sahai vs. State of Bihar and others (2019) 20 Supreme

Court Cases 17 ls lacaf/kr izdj.k ds rF;ksa ds vuqlkj HkrhZ fu;eksa esa dsoy dk;Z

vuqHko  ¼work  experience½  dk  mYys[k  Fkk]  tcfd HkrhZ  gsrq  tkjh  foKkiu esa

ljdkjh vLirky dk dk;Z vuqHko ¼work experience in Government Hospital½

vafdr fd;k x;k Fkk] bl lca/k esa ekuuh; mPpre U;k;ky; us ;g fu.khZr fd;k

fd fu;eksa dk bl izdkj dk fuoZpu ¼tks fd foHksndkjh gks½ ugha fd;k tk ldrk gS]

tcfd orZeku~ izdj.k esa fof/k jpukdkj HkrhZ ds fu;eksa ds vuq:i gh bl gsrq tkjh

foKkiu esa vfuok;Z 'kS{kf.kd ;ksX;rk ds laca/k esa **vH;FkhZ ds ikl ch-,- ijh{kk esa

fgUnh o vaxzsth fo"k; vko';d :i ls gksa ¼ftuesa ls de ls de ,d fo"k; oSdfYid

gks½  {Candidate must have had English and Hindi as the Subjects (at

least one of them being optional) in B.A. examination.}** vafdr fd;k x;k

gSA ,slh fLFkfr esa bl izdj.k ds rF; orZeku~ izdj.k ds rF;ksa ls loZFkk fHkUu gksus

ds dkj.k mDr U;kf;d fofu'p; dk dksbZ ykHk ;kph dks izkIr ugha gksrk gSA 
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bl izdkj tSlk fd Åij foospu fd;k x;k gS] *fof/k jpukdkj* ds in

ds fy, tks vgZrk fgUnh rFkk vaxzsth fo"k; ds laca/k esa j[kh xbZ gS] og fdlh Hkh :i

esa foHksndkjh vkSj vlaoS/kkfud ugha dgh tk ldrh gS rFkk Lohd`r :i ls ;kph mDr

in gsrq HkrhZ ds fu;e vkSj tkjh foKkiu dh 'krksZa ds vuqlkj fgUnh o vaxzsth fo"k;

ds laca/k esa okafNr 'kS{kf.kd ;ksX;rk ugha j[krk gS] ftlds dkj.k gh jktLFkku yksd

lsok vk;ksx] vtesj }kjk ik=rk tkap ds Lrj ij ;kph dks mDr HkrhZ ijh{kk ds fy,

vik=@v;ksX; ?kksf"kr fd;k x;k gSA ,slh fLFkfr esa  vk;ksx }kjk ;kph dks  fof/k

jpukdkj dh HkrhZ  ijh{kk ls vik=@v;ksX; ?kksf"kr fd;s tkus ds mDr d`R; dks

fdlh Hkh :i esa voS/k vkSj vuqfpr ugha dgk tk ldrk gS rFkk ;kph lacaf/kr fu;eksa

dks  vlaoS/kkfud vkSj  vf/kdkjkrhr  ¼unconstitutional  and  ultra-vires½  ?kksf"kr

djokus vkSj mDr HkrhZ esa Hkkx ysus laca/kh dksbZ vuqrks"k izkIr djus dk vf/kdkjh ugha

gSA rn~uqlkj ;kph dh vksj ls izLrqr mDr flfoy fjV ;kfpdk fujLr fd;s tkus

;ksX; gSA

ifj.kker% ;kph fnfXot; flag jktkor dh vksj ls izLrqr ;g flfoy

fjV ;kfpdk fujLr dh tkrh gSA rn~uqlkj yfEcr izkFkZuki=] ;fn dksbZ gks] rks os Hkh

fujLr fd;s tkrs gSaA

(SHUBHA MEHTA),J (PANKAJ BHANDARI),J

VISHAL SHARMA 
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